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recruit in areas where there are a sig-
nificant number of local employers re-
cruiting for U.S. workers for the same
types of occupations. Positive recruit-
ment is in addition to, and shall be
conducted within the same time period
as, the circulation through the inter-
state clearance system of an agricul-
tural clearance order. The obligation
to engage in such positive recruitment
shall terminate on the date H-2A work-
ers depart for the employer’s place of
work. In determining what positive re-
cruitment shall be required, the RA
will ascertain the normal recruitment
practices of non-H-2A agricultural em-
ployers in the area and the kind and
degree of recruitment efforts which the
potential H-2A employer made to ob-
tain H-2A workers. The RA shall en-
sure that the effort, including the loca-
tion(s) of the positive recruitment re-
quired of the potential H-2A employer,
during the period after filing the appli-
cation and before the date the H-2A
workers depart their prior location to
come to the place of employment, shall
be no less than: (1) The recruitment ef-
forts of non-H-2A agricultural employ-
ers of comparable or smaller size in the
area of employment; and (2) the kind
and degree of recruitment efforts which
the potential H-2A employer made to
obtain H-2A workers.

(b) Recruitment of U.S. workers. After
an application for temporary alien ag-
ricultural labor certification is accept-
ed for processing pursuant to para-
graph (a) of this section, the RA, under
the direction of the ETA national of-
fice and with the assistance of other
RAs with respect to areas outside the
region, shall provide overall direction
to the employer and the State agency
with respect to the recruitment of U.S.
workers.

(c) Modifications. At any time during
the recruitment effort, the RA, with
the Director’s concurrence, may re-
quire modifications to a job offer when
the RA determines that the job offer
does not contain all the provisions re-
lating to minimum benefits, wages, and
working conditions, required by
§655.102(b) of this part. If any such
modifications are required after an ap-
plication has been accepted for consid-
eration by the RA, the modifications
must be made; however, the certifi-
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cation determination shall not be de-
layed beyond the 20 calendar days prior
to the date of need as a result of such
modification.

(d) Final determination. By 20 calendar
days before the date of need specified
in the application, except as provided
for under 8§655.101(c)(2) and 655.104(e) of
this part for untimely modified appli-
cations, the RA, when making a deter-
mination of the availability of U.S.
workers, shall also make a determina-
tion as to whether the employer has
satisfied the recruitment assurances in
§655.103 of this part. If the RA con-
cludes that the employer has not satis-
fied the requirements for recruitment
of U.S. workers, the RA shall deny the
temporary alien agricultural labor cer-
tification, and shall immediately no-
tify the employer in writing with a
copy to the State agency and local of-
fice. The notice shall contain the state-
ments specified in §655.104(d) of this
part.

(e) Appeal procedure. With respect to
determinations by the RA pursuant to
this section, if the employer timely re-
quests an expedited administrative re-
view or a de novo hearing before an ad-
ministrative law judge, the procedures
in §655.112 of this part shall be fol-
lowed.

§655.106 Referral of U.S. workers; de-
terminations based on U.S. worker
availability and adverse effect; ac-
tivities after receipt of the tem-
porary alien agricultural labor cer-
tification.

(a) Referral of able, willing, and quali-
fied eligible U.S. workers. With respect
to the referral of U.S. workers to job
openings listed on a job order accom-
panying an application for temporary
alien agricultural labor certification,
no U.S. worker-applicant shall be re-
ferred unless such U.S. worker has been
made aware of the terms and condi-
tions of and qualifications for the job,
and has indicated, by accepting referral
to the job, that she or he meets the
qualifications required and is able,
willing, and eligible to take such a job.

(b) (1) Determinations. If the RA, in
accordance with §655.105 of this part,
has determined that the employer has
complied with the recruitment assur-
ances and the adverse effect criteria of
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§655.102 of this part, by the date speci-
fied pursuant to §655.101(c)(2) of this
part for untimely modified applica-
tions or 20 calendar days before the
date of need specified in the applica-
tion, whichever is applicable, the RA
shall grant the temporary alien agri-
cultural labor certification request for
enough H-2A workers to fill the em-
ployer’s job opportunities for which
U.S. workers are not available. In mak-
ing the temporary alien agricultural
labor certification determination, the
RA shall consider as available any U.S.
worker who has made a firm commit-
ment to work for the employer, includ-
ing those workers committed by other
authorized persons such as farm labor
contractors and family heads. Such a
firm commitment shall be considered
to have been made not only by workers
who have signed work contracts with
the employer, but also by those whom
the RA determines are likely to sign a
work contract. The RA shall count as
available any U.S. worker who has ap-
plied to the employer (or on whose be-
half an application has been made), but
who was rejected by the employer for
other than lawful job-related reasons
or who has not been provided with a
lawful job-related reason for rejection
by the employer, as determined by the
RA. The RA shall not grant a tem-
porary alien agricultural labor certifi-
cation request for any H-2A workers if
the RA determines that:

(i) Enough able, willing, and qualified
U.S. workers have been identified as
being available to fill all the employ-
er’s job opportunities;

(ii) The employer, since the time the
application was accepted for consider-
ation under §655.104 of this part, has
adversely affected U.S. workers by of-
fering to, or agreeing to provide to, H-
2A workers better wages, working con-
ditions or benefits (or by offering to, or
agreeing to impose on alien workers
less obligations and restrictions) than
those offered to U.S. workers;

(iii) The employer during the pre-
vious two-year period employed H-2A
workers and the RA has determined,
after notice and opportunity for a hear-
ing, that the employer at any time dur-
ing that period substantially violated a
material term or condition of a tem-
porary alien agricultural labor certifi-
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cation with respect to the employment
of U.S. or H-2A workers;

(iv) The employer has not complied
with the workers’ compensation re-
quirements at §655.102(b)(2) of this
part; or

(v) The employer has not satisfac-

torily complied with the positive re-
cruitment requirements specified by
this subpart.
Further, the RA, in making the tem-
porary alien agricultural labor certifi-
cation determination, will subtract
from any temporary alien agricultural
labor certification the specific verified
number of job opportunities involved
which are vacant because of a strike or
other labor dispute involving a work
stoppage, or a lockout, in the occupa-
tion at the place of employment (and
for which H-2A workers have been re-
quested). Upon receipt by the RA of
such labor dispute information from
any source, the RA shall verify the ex-
istence of the strike, labor dispute, or
lockout and the vacancies directly at-
tributable through the receipt by the
RA of a written report from the State
agency written following an investiga-
tion by the State agency (made under
the oversight of the RA) of the situa-
tion and after the RA has consulted
with the Director prior to making such
a determination.

(2) Fees. A temporary alien agricul-
tural labor certification determination
granting an application shall include a
bill for the required fees. Each em-
ployer (except joint employer associa-
tions) of H-2A workers under the appli-
cation for temporary alien agricultural
labor certification shall pay in a time-
ly manner a nonrefundable fee upon is-
suance of the temporary alien agricul-
tural labor certification granting the
application (in whole or in part), as fol-
lows:

(i) Amount. The fee for each employer
receiving a temporary alien agricul-
tural labor certification is $100 plus $10
for each job opportunity for H-2A
workers certified, provided that the fee
to an employer for each temporary
alien agricultural labor certification
received shall be no greater than $1,000.
In the case of a joint employer associa-
tion receiving a temporary alien agri-
cultural labor certification, each em-
ployer-member receiving a temporary

444



Employment and Training Administration, Labor

alien agricultural labor certification
shall pay a fee of $100 plus $10 for each
job opportunity for H-2A workers cer-
tified, provided that the fee to an em-
ployer for each temporary alien agri-
cultural labor certification received
shall be no greater than $1,000. The
joint employer association will not be
charged a separate fee. The fees shall
be paid by check or money order made
payable to ‘“‘Department of Labor’. In
the case of employers of H-2A workers
which are members of a joint employer
association applying on their behalf,
the aggregate fees for all employers of
H-2A workers under the application
may be paid by one check or money
order.

(ii) Timeliness. Fees received by the
RA no more than 30 calendar days after
the date of the temporary alien agri-
cultural labor certification determina-
tion are timely.

(c) Changes to temporary alien agricul-
tural labor certifications; temporary alien
agricultural labor certifications involving
employer associations—(1) Changes. Tem-
porary alien agricultural labor certifi-
cations are subject to the conditions
and assurances made during the appli-
cation process. Any changes in the
level of benefits, wages, and working
conditions an employer may wish to
make at any time during the work con-
tract period must be approved by the
RA after written application by the
employer, even if such changes have
been agreed to by an employee. Tem-
porary alien agricultural labor certifi-
cations shall be for the specific period
of time specified in the employer’s job
offer, which shall be less than twelve
months; shall be limited to the employ-
er’s specific job opportunities; and may
not be transferred from one employer
to another, except as provided for by
paragraph (c)(2) of this section.

(2) Associations—(i) Applications. If an
association is requesting a temporary
alien agricultural labor certification as
a joint employer, the temporary alien
agricultural labor certification granted
under this section shall be made joint-
ly to the association and to its em-
ployer members. Except as provided in
paragraph (c)(2)(iii) of this section,
such workers may be transferred
among its producer members to per-
form work for which the temporary
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alien agricultural labor certification
was granted, provided the association
controls the assignment of such work-
ers and maintains a record of such as-
signments. All temporary alien agri-
cultural labor certifications to associa-
tions may be used for the certified job
opportunities of any of its members. If
an association is requesting a tem-
porary alien agricultural labor certifi-
cation as a sole employer, the tem-
porary alien agricultural labor certifi-
cation granted pursuant to this section
shall be made to the association only.

(ii) Referrals and transfers. For the
purposes of complying with the ““fifty-
percent rule” at §655.103(e) of this part,
any association shall be allowed to
refer or transfer workers among its
members (except as provided in para-
graph (c)(2)(iii) of this section), and an
association acting as an agent for its
members shall not be considered a
joint employer merely because of such
referral or transfer.

(iii) Ineligible employer-members.
Workers shall not be transferred or re-
ferred to an association’s member, if
that member is ineligible to obtain any
or any additional workers, pursuant to
§655.110 of this part.

(3) Extension of temporary alien agri-
cultural labor certification—(i) Short-term
extension. An employer who seeks an
extension of two weeks or less of the
temporary alien agricultural labor cer-
tification shall apply for such exten-
sion to INS. If INS grants such an ex-
tension, the temporary alien agricul-
tural labor certification shall be
deemed extended for such period as is
approved by INS. No extension granted
under this paragraph (c)(3)(i) shall be
for a period longer than the original
work contract period of the temporary
alien agricultural labor certification.

(ii) Long-term extension. For exten-
sions beyond the period which may be
granted by INS pursuant to paragraph
(©)(3)(i) of this section, an employer,
after 50 percent of the work contract
period has elapsed, may apply to the
RA for an extension of the period of the
temporary alien agricultural labor cer-
tification, for reasons related to weath-
er conditions or other external factors
beyond the control of the employer
(which may include unforeseen changes
in market conditions), provided that
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the employer’s need for an extension is
supported in writing by the employer,
with documentation showing that the
extension is needed and could not have
been reasonably foreseen by the em-
ployer. The RA shall grant or deny the
request for extension of the temporary
alien agricultural labor certification
based on available information, and
shall notify the employer of the deci-
sion on the request in writing. The RA
shall not grant an extension where the
total work contract period, including
past temporary alien Ilabor certifi-
cations for the job opportunity and ex-
tensions, would be 12 months or more,
except in extraordinary circumstances.
The RA shall not grant an extension
where the temporary alien agricultural
labor certification has already been ex-
tended by INS pursuant to paragraph
(c)(3)(i) of this section.

(d) Denials of applications. If the RA
does not grant the temporary alien ag-
ricultural labor certification (in whole
or in part) the RA shall notify the em-
ployer by means reasonably calculated
to assure next-day delivery. The notifi-
cation shall contain all the statements
required in §655.104(c) of this part. If a
timely request is made for an adminis-
trative-judicial review or a de novo
hearing by an administrative law
judge, the procedures of §655.112 of this
part shall be followed.

(e) Approvals of applications—(1) Con-
tinued recruitment of U.S. workers. After
a temporary alien agricultural labor
certification has been granted, the em-
ployer shall continue its efforts to re-
cruit U.S. workers, until the H-2A
workers have departed for the employ-
er’s place of employment, and shall no-
tify the local office, in writing, of the
exact date on which the H-2A workers
depart for the employer’s place of em-
ployment. The employer, however,
shall keep an active job order on file
until the ‘‘50-percent rule’” assurance
at §655.103(e) of this part is met, except
as provided for by paragraph (f) of this
section.

(2) Referrals by ES System. The ES
System shall continue to refer to the
employer U.S. workers who apply as
long as there is an active job order on
file.

(f) Exceptions. (1) ““‘Fifty-percent rule”
inapplicable to small employers. The as-
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surance requirement at §655.103(e) of
this part does not apply to any em-
ployer who:

(i) Did not, during any calendar quar-
ter during the preceding calendar year,
use more than 500 ‘““man-days’ of agri-
cultural labor, as defined in section
3(u) of the Fair Labor Standards Act of
1938 (29 U.S.C. 203(u)), and so certifies
to the RA in the H-2A application; and

(ii) Is not a member of an association
which has applied for a temporary
alien agricultural labor certification
under this subpart for its members; and

(iii) Has not otherwise ‘‘associated”
with other employers who are applying
for H-2A workers under this subpart,
and so certifies to the RA.

(2) Displaced H-2A workers. An em-
ployer shall not be liable for payment
under §655.102(b)(6) of this part with re-
spect to an H-2A worker whom the RA
certifies is displaced due to compliance
with §655.103(e) of this part.

(g) Withholding of U.S. workers prohib-
ited. (1) Complaints. Any employer who
has reason to believe that a person or
entity has willfully and knowingly
withheld U.S. workers prior to the ar-
rival at the job site of H-2A workers in
order to force the hiring of U.S. work-
ers under §655.103(e) of this part may
submit a written complaint to the
local office. The complaint shall clear-
ly identify the person or entity whom
the employer believes has withheld the
U.S. workers, and shall specify suffi-
cient facts to support the allegation
(e.g., dates, places, numbers and names
of U.S. workers) which will permit an
investigation to be conducted by the
local office.

(2) Investigations. The local office
shall inform the RA by telephone that
a complaint under the provisions of
paragraph (g) of this section has been
filed and shall immediately investigate
the complaint. Such investigation
shall include interviews with the em-
ployer who has submitted the com-
plaint, the person or entity named as
responsible for withholding the U.S.
workers, and the individual U.S. work-
ers whose availability has purportedly
been withheld. In the event the local
office fails to conduct such interviews,
the RA shall do so.
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(3) Reports of findings. Within five
working days after receipt of the com-
plaint, the local office shall prepare a
report of its findings, and shall submit
such report (including recommenda-
tions) and the original copy of the em-
ployer’s complaint to the RA.

(4) Written findings. The RA shall im-
mediately review the employer’s com-
plaint and the report of findings sub-
mitted by the local office, and shall
conduct any additional investigation
the RA deems appropriate. No later
than 36 working hours after receipt of
the employer’s complaint and the local
office’s report, the RA shall issue writ-
ten findings to the local office and the
employer. Where the RA determines
that the employer’s complaint is valid
and justified, the RA shall imme-
diately suspend the application of
§655.103(e) of this part to the employer.
Such suspension of §655.103(e) of this
part under these circumstances shall
not take place, however, until the
interviews required by paragraph (g)(2)
of this section have been conducted.
The RA’s determination under the pro-
visions of this paragraph (g)(4) shall be
the final decision of the Secretary, and
no further review by any DOL official
shall be given to it.

(h) Requests for new temporary alien
agricultural labor certification determina-
tions based on nonavailability of able,
willing, and qualified U.S. workers— (1)
Standards for requests. If a temporary
alien agricultural labor certification
application has been denied (in whole
or in part) based on the RA’s deter-
mination of the availability of able,
willing, and qualified U.S. workers,
and, on or after 20 calendar days before
the date of need specified in the tem-
porary alien agricultural labor certifi-
cation determination, such U.S. work-
ers identified as being able, willing,
qualified, and available are, in fact, not
able, willing, qualified, or available at
the time and place needed, the em-
ployer may request a new temporary
alien agricultural labor certification
determination from the RA. The RA
shall expeditiously, but in no case later
than 72 hours after the time a request
is received, make a determination on
the request.

(2) Filing requests. The employer’s re-
quest for a new determination shall be
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made directly to the RA. The request
may be made to the RA by telephone,
but shall be confirmed by the employer
in writing as required by paragraphs
(h)(2)(i) or (ii) of this section.

(i) Workers not able, willing, qualified,
or eligible. If the employer asserts that
any worker who has been referred by
the ES System or by any other person
or entity is not an eligible worker or is
not able, willing, or qualified for the
job opportunity for which the employer
has requested H-2A workers, the bur-
den of proof is on the employer to es-
tablish that the individual referred is
not able, willing, qualified, or eligible
because of lawful job-related reasons.
The employer’s burden of proof shall be
met by the employer’s submission to
the RA, within 72 hours of the RA'’s re-
ceipt of the request for a new deter-
mination, of a signed statement of the
employer’s assertions, which shall
identify each rejected worker by name
and shall state each lawful job-related
reason for rejecting that worker.

(ii) U.S. workers not available. If the
employer telephonically requests the
new determination, asserting solely
that U.S. workers are not available,
the employer shall submit to the RA a
signed statement confirming such as-
sertion. If such signed statement is not
received by the RA within 72 hours of
the RA’s receipt of the telephonic re-
quest for a new determination, the RA
may make the determination based
solely on the information provided
telephonically and the information (if
any) from the local office.

(3) Regional office review—(i) Expedi-
tious review. The RA expeditiously shall
review the request for a new deter-
mination. The RA may request a
signed statement from the local office
in support of the employer’s assertion
of U.S. worker nonavailability or re-
ferred U.S. workers not being able,
willing, or qualified because of lawful
job-related reasons.

(ii) New determination. If the RA de-
termines that the employer’s assertion
of nonavailability is accurate and that
no able, willing, or qualified U.S. work-
er has been refused or is being refused
employment for other than lawful job-
related reasons, the RA shall, within 72
hours after receipt of the employer’s
request, render a new determination.
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Prior to making a new determination,
the RA promptly shall ascertain (which
may be through the ES System or
other sources of information on U.S.
worker availability) whether able, will-
ing, and qualified replacement U.S.
workers are available or can be reason-
ably expected to be present at the em-
ployer’s establishment within 72 hours
from the date the employer’s request
was received.

(iii) Notification of new determination.
If the RA cannot identify sufficient
able, willing, and qualified U.S. work-
ers who are or who are likely to be
available, the RA shall grant the em-
ployer’s new determination request (in
whole or in part) based on available in-
formation as to replacement U.S.
worker availability. The RA’s notifica-
tion to the employer on the new deter-
mination shall be in writing (by means
normally assuring next-day delivery),
and the RA’s determination under the
provisions of this paragraph (h)(3) shall
be the final decision of the Secretary,
and no further review shall be given to
an employer’s request for a new H-2A
determination by any DOL official.
However, this does not preclude an em-
ployer from submitting subsequent re-
quests for new determinations, if war-
ranted, based on subsequent facts con-
cerning purported nonavailability of
U.S. workers or referred workers not
being eligible workers or not able, will-
ing, or qualified because of lawful job-
related reasons.

52 FR 20507, June 1, 1987, as amended by 55
FR 29358, July 19, 1990]

§655.107 Adverse effect wage
(AEWRS).

(a) Computation and publication of
AEWRs. Except as otherwise provided
in this section, the AEWRs for all agri-
cultural employment (except for those
occupations  deemed inappropriate
under the special circumstances provi-
sions of §655.93 of this part) for which
temporary alien agricultural labor cer-
tification is being sought shall be equal
to the annual weighted average hourly
wage rate for field and livestock work-
ers (combined) for the region as pub-
lished annually by the U.S. Depart-
ment of Agriculture (USDA) based on
the USDA quarterly wage survey. The
Director shall publish, at least once in

rates
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each calendar year, on a date or dates
to be determined by the Director,
AEWRs for each State (for which
USDA publishes regional data), cal-
culated pursuant to this paragraph (a)
as a notice or notices in the FEDERAL
REGISTER.

(b) Higher prevailing wage rates. If, as
the result of a State agency prevailing
wage survey determination, the pre-
vailing wage rate in an area and agri-
cultural activity (as determined by the
State agency survey and verified by
the Director) is found to be higher that
the AEWR computed pursuant to para-
graph (a) of this section, the higher
prevailing wage rate shall be offered
and paid to all workers by employers
seeking temporary alien agricultural
labor certification for that agricultural
activity and area.

(c) Federal minimum wage rate. In no
event shall an AEWR computed pursu-
ant to this section be lower than the
hourly wage rate published in 29 U.S.C.
206(a)(1) and currently in effect.

[52 FR 20507, June 1, 1987, as amended at 54
FR 28046, July 5, 1989]

§655.108 H-2A applications involving
fraud or willful misrepresentation.

(a) Referral for investigation. If pos-
sible fraud or willful misrepresentation
involving a temporary alien agricul-
tural labor certification application is
discovered prior to a final temporary
alien agricultural labor certification
determination or if it is learned that
the employer or agent (with respect to
an application) is the subject of a
criminal indictment or information
filed in a court, the RA shall refer the
matter to the INS and DOL Office of
the Inspector General for investiga-
tion. The RA shall continue to process
the application and may issue a tem-
porary alien agricultural labor certifi-
cation.

(b) Continued processing. If a court
finds an employer or agent not guilty
of fraud or willful misrepresentation,
or if the Department of Justice decides
not to prosecute an employer or agent,
the RA shall not deny the temporary
alien agricultural labor certification
application on the grounds of fraud or
willful misrepresentation. The applica-
tion, of course, may be denied for other
reasons pursuant to this subpart.
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